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No. 13547

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Solomon Eisenrod and Harry E. Eisenrod,

Appellants,

vs.

Ernest R. Utley, as Trustee in Bankruptcy of the Es-

tate of PouLSEN & Nardon, Inc, a corporation, Bank-

rupt,

Appellee,

APPELLEE'S BRIEF.

This is an appeal taken by the defendants Solomon

Eisenrod and Harry E. Eisenrod from a judgment ren-

dered in the United States District Court for the Southern

District of California against them in the sum of $687,-

272.93, together with costs amounting to $87.29.

Appellee's Statement of the Case.

In stating the case, in view of the verdict of the jury

and the adoption of the same by District Judge Ernest

A. Tolin [R. p. 40], we are stating the case in the most

favorable light to the plaintiff, as depicted in the pleadings

and in the response of the jury to the interrogatories

submitted to it.
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An examination of the record in this case, in this Hght,

will disclose a sordid picture of two men plundering a

sound and solvent corporation, diverting funds which

should have gone to the payment of its creditors to a

New York corporation owned and controlled entirely by

them and for their own use and benefit. All of the

rhetoric indulged in in the brief of the appellants cannot

obliterate the fact that these two defendants literally

lifted themselves by their boot straps in acquiring control

of the prosperous California corporation, Poulsen & Nar-

don, Inc., through their New York corporation, gutting

it completely and then permitting the remains to be tossed

into the Bankruptcy Court, leaving unpaid not only gen-

eral creditors but the United States Government, and it

would appear that the only ones who prospered by this

circuitous fraudulent transaction were the defendants ap-

pealing here.

The action was brought under the provisions of Sec-

tions 70-e and 67-d and e of the National Bankruptcy

Act, the Fraudulent Conveyance Act of the State of Cali-

fornia, Section 3439.01 et seq., and Sections 823, 824,

825 and 826 of the Corporations Code of California [R.

p. S].

Viewing the facts in the most favorable light to the

plaintiff, as this Court is required to do in view of the

jury's verdict and the overruling of a motion for a new

trial by the trial court, the corporation now in bankruptcy

entered into a conspiracy, confederation and common de-

sign with its officers and directors, Solomon Eisenrod

and Harry E. Eisenrod, to transfer its assets available

for the payment of its creditors to the defendants herein

for the use and benefit of the defendants, and for the
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use and benefit of the Lincoln Machine Company, Inc., a

corporation, owned, controlled and dominated entirely by

the defendants, with the intent and purpose on the part

of the bankrupt corporation, Poulsen & Nardon, and its

officers and directors, to hinder, delay or defraud the

bankrupt corporation's creditors, both present and future.

This was accomplished by the making of extensive loans

in cash out of the funds of Poulsen & Nardon to the

Lincoln Machine Company, a corporation, which had little

or no assets, and was done without any right or

authority under the By-Laws of Poulsen & Nardon, Inc.,

a California corporation. It was also contemplated in

connection with this scheme and design that thereafter a

portion of the funds so transferred to the defendants'

New York corporation should come back to these defen-

dants in the form of salaries for alleged services ren-

dered as officers of the Lincoln Machine Company. The

scheme also contemplated that Poulsen & Nardon, Inc.,

should pay these two defendants exorbitant, unreasonable

and inflated salaries. Solomon Eisenrod was to receive

$1,000.00 per week, and Harry E. Eisenrod the sum of

$500.00 per week, and the funds of the bankrupt cor-

poration were to be transferred to persons, firms and

corporations for the benefit of these two appealing de-

fendants in total disregard of the rights of present and

future creditors to realize on the assets of Poulsen &
Nardon, Inc. [R. pp. 7 and 8]. During the period of

this conspiracy, the Lincoln Machine Company was a

dormant corporation. It was not operating and it had

no tangible assets nor funds with which to pay for the

outstanding capital stock of Poulsen & Nardon, Inc. The

conspiracy condemned by the jury, which condemnation

was adopted by the trial judge, contemplated that this



dormant corporation controlled by these appealing defen-

dants would acquire all of the outstanding capital stock

of Poulsen & Nardon, Inc., would cause these two defen-

dants to be elected as officers and directors of Poulsen

& Nardon, Inc., and after their installation as such di-

rectors and after their coming into control of the available

and free assets of Poulsen & Nardon, Inc., the bankrupt,

were then to engage in a business transaction for which

the property remaining in its hands after the conveyance

would be an unreasonably small capital, in that it would

cause out of its assets and funds a loan to be made to

the Lincoln Machine Company, Inc., with which Lincoln

Machine Company would acquire the stock of Poulsen

& Nardon, Inc., for the sum of $917,000.00, and would

then put these appealing defendants in full control of the

assets of Poulsen & Nardon, Inc. [R. p. 8].

On March 12, 1945, the bankrupt Poulsen & Nardon,

Inc., transferred $400,000.00 to these appealing defen-

dants' owned, controlled and dominated company, Lin-

coln Machine Company, in order that Lincoln Machine

Company could partially repay a bank loan which Lin-

coln had made and used as a part payment on the pur-

chase price of Poulsen & Nardon's capital stock. About

the same time, Poulsen & Nardon paid $40,000.00 more

to certain agents, Solomon Eisenrod and Harry E. Eisen-

rod, as purported commissions for acting on behalf of

their own company, Lincoln Machine Company, in buying

Poulsen & Nardon's own stock. It also transferred to

the defendant, Harry E. Eisenrod, $50,000.00 to be ulti-
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mately used as a part of the purchase price of Poulsen

& Nardon's original stock. These so-called loans and

transfers were carried on the books of Poulsen & Nar-

don, Inc., as an open account receivable and as an asset of

Poulsen & Nardon, Inc., up to and including May 7, 1948,

the date of the filing of the petition, and the gross amount

of these three transactions was $615,151.98. Despite the

falsifying of its books in carrying these accounts as an as-

set, the asset was really not worth the paper on which it

was written, as the Lincoln Machine Company was wholly

insolvent, dormant and inactive and its only asset was

the stock of Poulsen & Nardon, Inc., which corporation

had been gutted by these defendants and that stock was

as worthless, in so far as creditors were concerned, as

was these defendants' corporation, the Lincoln Machine

Company [R. pp. 9 and 10].

While the By-Laws of Poulsen & Nardon, Inc., au-

thorized it to borrow money and incur indebtedness for

the purpose of the corporation, these By-Laws did not

authorize the corporation to loan money to its officers

or directors or to any other person, firm or corporation,

nor did it authorize the officers or directors of the bank-

rupt corporation to hypothecate or encumber any of its

property on which its creditors could realize, and espe-

cially any person, firm or corporation other than those

acting for the use and benefit of Poulsen & Nardon or

its existing or future creditors [R. p. 10].

On March 19, 1945, a very interesting meeting of the

board of directors was held at Vernon, California. At



that time there was only one director on the board who

was not a member of the Eisenrod family. In other

words, to paraphrase the language of Justice Cardozo, in

Buffum V. Barceloux Company, 289 U. S. 287, prior to

March 19, 1945:

"The business was a family affair, and strangers

were not welcome within the family preserve.

"A time arrived when the unwelcome stranger

seemed likely to break in. The family combined to

maintain its solidarity and keep the intruder out.

* * * With these intruders visible, the family set

out to build protective barriers. * * * The move-

ment of events was swift thereafter. * * *

''The scene was now ready. The time for action

was at hand. On August 16, 1926, there was the

gesture of a public sale. A printed notice had been

posted on a telegraph pole and perhaps elsewhere.

There was no other notice either to Freeman or to

anyone else. At the appointed time, the members

of the family, accompanied by a lawyer, went through

the form of an auction on the steps of the court-

house. The debtor's sister Cora, who was a director

of the corporation, read the notice of sale and asked

for bids; all the collateral, both the Barceloux shares

and the others, being offered as a single lot. The

brother George, who was then the president, made

a bid for the entire lot in the name of the Barceloux

corporation, the bid being for the amount of its

claim against the debtor and a fee for its attorney.

No sooner had the corporation bought than it sold

back again to George. In payment for what it sold, it
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took his promissory note with a pledge of the shares

as collateral security. About two years later, it

canceled the resale, gave back the promissory note

and thereafter held the shares as owner."

Involved as was the case of Buffum v. Barceloux,

supra, a deadly parallel exists in the case at bar. Irving

Graff, an outsider, was the third director of the cor-

poration. He resigned and these defendants thereupon

elected Jack D. Eisenrod as the third director in his

place. As soon as Jack was installed as a director, the

Eisenrods then proceeded to vote themselves generous sal-

aries notwithstanding the desperate financial condition of

Poulsen & Nardon, Inc. Solomon Eisenrod left the room

and the other two Eisenrods, Harry and Jack, undoubt-

edly after due deliberation, decided that Solomon's serv-

ices were worth $1,000.00 per week, and voted him a

salary accordingly. Solomon then came back into the

room and brother Harry retired. Solomon and Jack then

proceeded to evaluate Harry's salary at $500.00 per week,

whereupon Harry returned to the director's room [R.

p. 11]. These salaries were ridiculously exorbitant to

be paid to officers of a business which was then failing

by reason of loans made to a dormant, inactive corpora-

tion which would ultimately drain the corporation of its

realizable assets [R. p. 12]. The Court took away from

the jury the attempt on the part of the Trustee to re-

cover these salaries in view of there being no expert

testimony as to their reasonableness in amount. It, how-

ever, permitted the jury to consider these salaries and the

surrounding circumstances for one purpose only, namely,
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the question of good faith on the part of these defen-

dants, of their intent to cheat the creditors of Poulsen &

Nardon, Inc. [R. p. 77\.

Between May 15, 1947, and May 15, 1948, the date of ^

bankruptcy, this generous corporation, acting through
j

these appeahng defendants, transferred to Solomon Eisen-

rod $46,996.11 in cash, and to the Bay Products Cor-

poration, another one of their corporations, the additional

sum of $10,953.60 which found its way back from the

Lincoln Machine Company and Bay Products Company

into the hands of the appealing defendants, Solomon

Eisenrod. As a result of these incursions into the realm

of high finance, the Trustee alleged that there was trans-

ferred either to the defendants or to corporations and

enterprises owned, dominated and controlled by them, and

for their benefit, the sum of $722,522.65, and suit was

filed for a total of $899,522.65 covering everything that

the bankrupt corporation had transferred to or for the

benefit of these defendants either directly or indirectly.

The answer filed by the defendants put in issue all of

the material allegations contained in the Complaint, par-

ticularly those relating to fraudulent conveyances made

by the bankrupt and engineered by these defendants for

their own benefit. In their answer, the defendants them-

selves demanded a jury trial, they being then represented

by Messrs. Quittner, Stutman & Shutan [R. p. 19].

Thereafter they changed attorneys and Mr. April, their

present counsel, apparently deemed it to their best inter-

est to waive the demand for a jury trial, theretofore made



by his predecessors. This attempted waiver was made on

the very eve of the trial and was respectfully declined

by the plaintiff under the Federal Rules of Civil Pro-

cedure, Rule 38, and a jury was impanelled. The case

was tried over a period of several days and in view of

the complicated nature of the transactions between the

bankrupt corporation, these appealing defendants and their

two corporations, Lincoln Machine Company and Bay

Products Corporation, the trial judge, in an excess of

fairness to these defendants (whether at the request of

the defendant or of his own volition, we do not recall)

submitted a series of questions to the jury in the form

of a special verdict [R. pp. 72 et seq.'\, all of which that

required answering were answered decidedly in the nega-

tive to these appealing defendants' contentions [R. pp. 33

et seq.]. This resulted in a judgment against these ap-

pealing defendants in the sum of $687,272.93 plus costs

[R. pp. 39, et seq.^. Defendants' motion for a new trial

was denied and this appeal followed.

It will be noted that the verdict of the jury was for

an amount approximating $212,000.00 less than the

amount claimed in the plaintiff's complaint. The jury

unequivocally found that the transfers were fraudulent

transfers, that a conspiracy existed in connection there-

with, and that both of these appealing defendants were

parties to the conspiracy [R. pp. 34 et seq.]. Therefore,

in stating our case, we have set forth the facts in ac-

cordance with our pleadings and the verdict of the jury

thereon.
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Argument, Points and Authorities.

As hereinbefore stated, this action was brought under

the provisions of Sections 67 and 70 of the National

Bankruptcy Act coupled with the Uniform Fraudulent

Conveyance Act of the State of California, Sections

3439.01 et seq., and Sections 823 to 826, inclusive, of the

Corporations Code of California.

Although some of the transfers challenged by the Trus-

tee were made within one year prior to the filing of the

petition in bankruptcy, which would bring them within

the purview of Section 67-e of the National Bankruptcy

Act, there can be no question but that the broad and

sweeping provisions of Section 70-e would encompass all

of these transfers when coupled with the Uniform Fraud-

ulent Conveyance Act of California, and the sections of

the Corporations Code of that state likewise invoked.

By abstruse reasoning and by the citation of Park v.

Cameron, 237 U. S. 616, a case decided in June, 1915,

long before the subsequent amendments to Section 70-e

of the National Bankruptcy Act, counsel for these appel-

lants seeks to avoid the jurisdiction of this Court to set

aside these conveyances or to recover the funds involved.

These appellants have studiously avoided the sweeping

amendment to Section 70-e enacted in 1938, which renders

the decision in Park v. Cameron, 237 U. S. 616, innocu-

ous.

A cursory examination of Park v. Cameron indicates

that this was an action brought against faithless directors

of a corporation who had stolen $8,250.00 in cash there-

from. As Justice Holmes pointed out, the corporation

did not authorize those transactions nor ratify them.

Decidedly different was the situation in the case at Bar,
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where the fraudulent transfers were engineered at direc-

tors meetings, carried on the books of the corporation

openly, and participated in by the sole owners of the stock

of the corporation regardless of the circuitous method by

which it had been acquired through their Lincoln Machine

Company.

At the time the Supreme Court handed down the deci-

sion in Parks v. Cameron, Section 70-e of the National

Bankruptcy Act provided as follows:

"The trustee may avoid any transfer by the bank-

rupt of his property which any creditor of such bank-

rupt might have avoided, and may recover the prop-

erty so transferred, or its value, from the person to

whom it was transferred, unless he was a bona fide

holder for value prior to the date of the adjudication.

Such property may be recovered or its value collected

from whoever may have received it, except a bona

fide holder for value. For the purpose of such re-

covery any court of bankruptcy as hereinbefore de-

fined, and any State court which would have had

jurisdiction if bankruptcy had not intervened, shall

have concurrent jurisdiction."

In 1938, Congress proceeded to tighten this section up

and amended it to read as follows:

"A transfer made or suffered or obligation in-

curred by a debtor adjudged a bankrupt under this

title which, under any Federal or State law applicable

thereto, is fraudulent against or voidable for any

other reason by any creditor of the debtor, having

a claim provable under this title, shall be null and

void as against the trustee of such debtor." * * *

"The Trustee shall reclaim and recover such prop-

erty or collect its value from and avoid such transfer

or obligation against whomever may hold or have
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received it, except a person as to whom the transfer

or obHgation specified in paragraph (1) of this sub-

division e is vaHd under appHcable Federal or State

law. * * *

"For the purpose of such recovery or the avoidance

of such transfer or obligation, where plenary pro-

ceedings are necessary, any State court which would

have had jurisdiction had not bankruptcy intervened

and any court of bankruptcy shall have concurrent

jurisdiction." (Italics ours.)

Section 1, Subdivision (30), as amended in 1938, reads:

" 'Transfer' shall include the sale and every other

and different mode, direct or indirect, of disposing

of or of parting with property or with an interest

therein or with the possession thereof or of fixing a

lien upon property or upon an interest therein, abso-

lutely or conditionally, voluntarily or involuntarily, by

or without judicial proceedings, as a conveyance, sale,

assignment, payment, pledge, mortgage, lien, encum-

brance, gift, security, or otherwise; the retention of

a security title to property delivered to a debtor shall

be deemed a transfer suffered by such debtor;"

The Corporations Code of California, in so far as appli-

cable here, in Section 823 prohibits a California corpora-

tion from making loans to any of its holding corporations

or subsidiary corporations, directly or indirectly.

Section 824 prohibits withdrawal or distribution of any

of its assets among its shareholders.

Section 825 makes directors liable in the event of viola-

tion of Section 824, to the Trustee in bankruptcy of the

corporation for the benefit of creditors of the corporation,

or any of them, for the amount of such withdrawals.
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Section 826 expressly authorizes an action to be brought

against such directors for such violation by the corpora-

tion's receiver, liquidator or trustee in bankruptcy, for the

benefit of all such creditors.

It is not contended by these appealing defendants that

the huge sums of money paid out of the treasury of

Poulsen & Nardon, Inc., were paid out as dividends de-

clared, nor is it denied that Poulsen & Nardon, at the time

that these funds were diverted, was indebted to various

businesses, firms, corporations, the United States Govern-

ment, the State of California, and other taxing bodies

in the amount of $1,866,055.99, and possessed assets total-

ing in book value the sum of $1,196,809.19, but of an

actual market value of not over $840,000.00 with a deficit

of over $1,000,000.00 during the period of such transfers

[R. p. 15]. When we say it is not denied by these

defendants, we do not mean to refer to the pro forma

denial in these appealing defendants' answer, but refer to

their Brief on this appeal after a jury, under proper in-

structions by an able trial judge, found all of these issues

against them.

Looking at this case from whatever angle one may

wish, the inescapable fact stands out that these defen-

dants, controlling all of the capital stock of Poulsen &
Nardon, Inc., through another corporation, Lincoln Ma-

chine Company, in which they owned all of the stock, vio-

lated the Corporation Law of California in making these

loans to the bankrupt corporation's sole stockholder, an-

other corporation likewise controlled by the defendants,
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and in addition thereto violated the Uniform Fraudulent

Conveyance Act of California, Section 3439.04, which

condemns conveyances made by a debtor which will re-

sult in its insolvency, and

Section 3439.05, which interdicts conveyances made

without a fair consideration when the person making it

is engaged in or is about to engage in a business or

transaction for which the property remaining in its hands

after the conveyance is an unreasonably small capital,

and

Section 3439.06, which interdicts transfers or obliga-

tions incurred without a fair consideration when the debtor

intends or believes that he will incur debts beyond his

ability to pay as they mature; and

Section 3439.07, which condemns transfers and convey-

ances made with the actual intent to hinder, delay or

defraud either present or future creditors.

In the case at Bar, this corporation, heavily indebted

to general creditors and to the Government of the United

States and the State of California in a sum in excess of

$1,800,000.00, proceeded to loan its good cash and liquid

assets to dormant corporations likewise owned by its of-

ficers and directors, resulting in this most disastrous bank-

ruptcy.

If ever there was a case where Federal courts had

jurisdiction under the statutes hereinbefore cited, this is

a classic example.
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The Law.

The leading case in the Ninth Circuit on the question

of jurisdiction is Brainard v. Cohn, 8 F. 2d 13. In that

case a group of fraudulent conspirators took $38,000.00

worth of the bankrupt, Nathan Stein's merchandise, pur-

suant to a conspiracy, and Stein went into bankruptcy.

Suit was instituted by Brainard, the Trustee, under Sec-

tion 70-e of the National Bankruptcy Act, seeking judg-

ment for $38,000.00 against all of the defendants as

joint tort-feasors. There, as in the case at Bar, it was

contended by the guilty culprits that the action was for

a money judgment for damages instead of an action to

avoid a fraudulent conveyance (See App. Br. p. 3). This

very contention was answered by this Court in the fol-

lowing language

:

"The District Court sustained the master in the

view that, upon the assumption that Cohn is a joint

tort feasor in the alleged conspiracy to defraud credi-

tors of the bankrupt stock, nevertheless, as the com-

plaint does not allege that Cohn himself received more

than $7,000.00 in value of merchandise fraudulently

transferred, no recovery can be had against Cohn

in this suit beyond that sum, and that the action

to recover for value in excess of that sum would be

by way of damages, and not within the jurisdiction

vested in the court under section 70e of the Bank-

ruptcy Act. Upon that theory the court limited its

injunction order, so as to cover only the particular

merchandise that was manually transferred to Cohn,

and which Cohn identified and admitted he had re-

ceived from Stein. * * *

"By Section 70e the trustee may avoid any trans-

fer by the bankrupt of his property which any credi-
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tor might have avoided, and may recover the property

so transferred, or its value, from the person to whom
it was transferred, unless he was a bona fide holder

for value. Such property may be recovered, or its

value collected, from whoever may have received it,

except a bona fide holder. 'For the purpose of such

recovery any court of bankruptcy as hereinbefore

defined, and any state court which would have had

jurisdiction, if bankruptcy had not intervened, shall

have concurrent jurisdiction.'

"It seems clear that the sections cited do not afifect

the liability of joint tort feasors, as it may exist

under the general principles of law which are ap-

plicable to the facts pleaded in the complaint and

for present purposes assumed to be true. It is to

jurisdiction that the sections pertain, in that section

70e confers upon courts of bankruptcy power to hear

and determine actions brought to avoid transfers by

a bankrupt, and to recover property so transferred,

or its value, from whoever may have received the

property, except always a bona fide holder for value.

The essence of the amendment of 1903 to section 70e

is that it confers jurisdiction upon the courts of

bankruptcy, regardless of the consent of the defen-

dants, in suits for purposes of recovery of property

fraudulently transferred by the bankrupt, or the

value of such property/' (Italics ours.)

Throughout Appellants' Brief, runs a continuous

thread, attacking the jurisdiction of this Court under Sec-

tions 60, 67 and 70. The appellants, however, have com-

pletely overlooked another jurisdictional section which,

even conceding the validity of appellants' arguments

against the lower court's jurisdiction under these three

sections, would still sustain it.
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Section 23-b of the National Bankruptcy Act reads:

''Suits by the receiver and the trustee shall be

brought or prosecuted only in the courts where the

bankrupt might have brought or prosecuted them if

proceedings under this Act had not been instituted,

unless by consent of the defendant, except as pro-

vided in sections 60, 67 and 70 of this Act."

There could be no question raised as to the jurisdiction

of the District Court under Sections (i7' and 70, the only

sections involved in this action.

Could an action be entertained when brought by the

Trustee in bankruptcy in a United States District Court

on a cause of action which the bankrupt could not have

maintained in that court by reason of lack of diversity

of citizenship under any other circumstances than those

provided in Sections 60, 67 and 70?

We submit that the Trustee could bring such action,

prosecute such action and maintain such action under the

provisions of Section 23-b of the National Bankruptcy

Act if the defendant consented.

In other words, the jurisdiction is there and it exists

in the absence of proper and timely objection by the de-

fendants to the maintenance of the action.

In the case at Bar, the complaint in Paragraph IV

alleges that this action is brought under the provisions

of Sections (:>7 and 70 of the National Bankruptcy Act, a

number of sections of the Fraudulent Conveyance Act of

California, and four sections of the Corporations Code of

California. The defendants, without challenging the juris-

diction thus invoked, by motion to dismiss or challenge

to the jurisdiction, answered Paragraph IV and admitted



—la-

the allegations thereof, except that they denied that the

statutes in question had been violated. [R. p. 16.]

Having answered the complaint without any challenge

to the jurisdiction, the defendants then prayed

"that a hearing may be had on said complaint and

answer, and that the issues presented thereby be de-

terminated by a jury." [R. p. 19.]

What more consent to the jurisdiction of the District

Court can be required? We don't believe that Section

23-b requires that the defendant after being sued come

in and in his answer set out something like this:

"The defendant consents to the jurisdiction of this

court under the provisions of Section 23-b of the

National Bankruptcy Act";

or in his prayer for the denial of the relief sought in the

complaint, set out the following:

"Wherefore, defendants consenting to the juris-

diction of this Court under Section 23-b of the Na-

tional Bankruptcy Act, pray that a hearing be had on

said complaint and answer and the issues presented

thereby be determined by a jury."

We respectfully submit that these defendants submitted

to the jurisdiction of this Court, came right down to the

date of trial, and after raising no objection to jurisdic-

tion until the statute of limitations would have run, now

contend that we should have filed this action in the State

court. Had this tricky device worked, these defendants

could have escaped all responsibility. Had they succeeded

in getting the case thrown out of the Federal Court when

it came to trial, a suit in the State Court would be un-

availing as the statute of limitations would have run and
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could have been successfully pleaded. Unfortunately for

them, the authorities on jurisdiction under Section 23-b

of the National Bankruptcy Act are quite solidly against

them.

In Seymour v. El Cerrito Corporation, Ltd., 7 Fed.

Supp. 874, District Judge Hollzer, in a well reasoned

opinion, concluded that when a trustee in good faith

pleads a case within Section 70-e of the Bankruptcy Act,

and upon the trial seeks to prove such a cause of action,

the Federal Court has jurisdiction over the proceeding

regardless of whether the evidence sustains the plaintiff's

or the defendant's case. This decision of Judge Hollzer

was about four months later backed by the most eminent

authority on the subject in Schumacher v. Beeler, 293

U. S. 367, in a well reasoned opinion by Chief Justice

Hughes. In that case the defendant appeared specially

and moved to dismiss the action on the ground that the

Court was without jurisdiction. Shortly thereafter he

withdrew his motion to dismiss and entered his general

appearance and answered the complaint. Thereafter he

changed his mind again and the next day asked leave to

withdraw his answer and again moved to dismiss the

cause for want of jurisdiction. The District Court

granted the motion and its judgment was reversed by the

Court of Appeals for the Sixth Circuit. The Supreme

Court granted certiorari. We quote from Chief Justice

Hughes' opinion as follows:

"The case thus turns on the effect of the sheriff's

consent under section 23(b). The sheriff contends

that he had no authority to give the consent; but

he was the defendant in the suit and his consent was

actually given. We find no ground for concluding

that the consent was invalid. * * *
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*'It has been said that if section 23(b) affects

'substantive jurisdiction,' as distinct from venue, sec-

tion 23(a) appears to be redundant. (Stiefel v. 13th

Street & Broadway Realty Corporation, supra.) The

opposing view was set forth by the court below in

Toledo Fence & Post Co. v. Lyons, 290 F. 637, and

that decision was followed in the instant case. (Cit-

ing cases.) It proceeds upon the ground that the

Congress had power to permit suits by trustees in

bankruptcy in the federal courts against adverse

claimants, regardless of diversity of citizenship, and

that by section 23(b) the Congress intended that the

federal courts should have that jurisdiction in cases

where the defendant gave consent, and, without that

consent, in cases which fell within the stated excep-

tions.

''We think that the latter view is the correct one."

In the case at Bar there was not the slightest intimation

that these defendants questioned the jurisdiction of the

Court until after the jury was sworn. The record in

this case shows that the case was called for trial April

22, 1952, and that pursuant to the demand for a jury

made in these defendants' prayer [R. p. 19], a jury was

impanelled. The trial started in the forenoon of April

22, a jury was selected and sworn, and the Court then

declared a recess until 1 :30 P. M. Upon reconvening at

1 :30 P. M. counsel for the appellants then attempted to

toss a bombshell into the plaintiff's case by, for the first

time, raising a challenge to the Court's jurisdiction [R.

p. 20]. The details of this motion held back until a jury

was sworn and the case definitely at issue and before any

opening statement was made by the plaintiff, appears in

the reporter's transcript of proceedings [R. pp. 48 to 53,

inch]. It is clear that counsel for these appellants, after
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the case was at issue, attempted to withdraw the existing

consent to the Court's jurisdiction until after the Govern-

ment had gone to the expense of summoning a jury panel

and impanelling a trial jury and swearing it to try the

case.

In Detroit Trust Company v. Pontiac Savings Bank,

196 Fed. 29, we have a case very similar to the case at

Bar. The only difference between it and the case at Bar

was that some testimony was taken before the challenge

to the jurisdiction, whereas in the case at Bar the jury

was impanelled and the case was ready to go ahead for

trial. On appeal, the defendant in Detroit Trust Company

V. Pontiac Savings Bank raised the same question as is

raised here, namely, that the Federal Court had no juris-

diction. In overruling its contention, the Court of Ap-

peals for the Sixth Circuit said:

''The bank appeared generally and answered to the

merits of the bill, without questioning the jurisdic-

tion of the court. After it had taken some testimony

under the issues joined it challenged the jurisdiction

for lack of defendant's consent thereto, by way of

objection made to further testimony. Jurisdiction

was not given unless by virtue of the facts stated.

The district court overruled the objection. Defen-

dant contends that the statute contemplated a con-

sent previous to the filing of the bill, and that, in

any event, consent is not given by mere failure to

deny jurisdiction. That the bill in this case could

have been maintained only by defendant's consent is

settled by Bardes v. Hawarden Bank, 178 U. S. 524.

In that case the question of jurisdiction was raised

by demurrer to the bill. It was not decided that

consent must be given before suit begun, nor was it

determined what would amount to consent. In sup-
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port of the contention that consent was not given

by appearance and pleading to the merits, reliance

is had upon Louisville Trust Co. v. Comingor, 184

U. S. 18, and kindred cases. In the Comingor case

an attempt was made by summary proceedings to sub-

ject an adverse claimant of property to the jurisdic-

tion of the bankruptcy court. The case involved

specially the right to summary method of procedure

as distinguished from the usual forms of judicial

procedure. The case before us is the familiar form

of plenary suit, according to the ordinary and regular

mode of judicial proceeding. The court had juris-

diction of the subject-matter. The consent required

of defendant was only to the particular tribunal. No
question of method of procedure was involved. We
think the distinction between the two classes of juris-

dictional questions was recognized by this court in

Sinsheimer v. Simonson (C. C. A. 6th Cir.), 107

Fed. 898, 906. Where a suit is cognizable in the

federal courts, objection to the jurisdiction of the

court of the district of suit is waived by appearance

and pleading to the merits. Central Trust Co. v.

McGeorge, 151 U. S. 129; Interior Construction etc.

Co. V. Gibney, 160 U. S. 217, 220; Western Loan &
Savings Co. v. Mining Co., 210 U. S. 366; Erie R. R.

Co. V. Kennedy (C. C. A. 6th Cir.), 191 Fed. 332,

334, and cases there cited. In Grand Rapids, Neway-

go & Lake Shore Ry. Co. v. Gray, 38 Mich. 461, it

was held that by pleading to the merits the defendant

subjected himself to the jurisdiction of a court of

special and limited jurisdiction, to which he other-

wise would not have been subject. We think the

analogy of these cases is decisive of the question

before us. It has been held by several of the Dis-

trict Courts that appearance and pleading to the

merits in plenary suits by a trustee, without objec-
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tion to jurisdiction, is a consent thereto. (Citing

cases.) We think this the correct view, and that

the court below rightly overruled the objection to

its jurisdiction."

The judgment of the Court of Appeals for the Sixth

Circuit was affirmed by the Supreme Court of the United

States on appeal from that Court. (See Detroit Trust

Company v. Pontiac Savings Bank, 237 U. S. 186.)

The same rule was reiterated by the Sixth Circuit

in Toledo Fence & Post Company v. Lyons, 290 Fed. 6?>7

,

in the following language:

"We will not undertake to decide the question, be-

cause we think the jurisdiction sufficiently otherwise

appears. It is to be inferred from the record that the

defendant corporation received due notice of the fil-

ing of the bill and the application for receivership.

It appeared before the court at the time fixed for the

motion and obtained a postponement of the hearing

to get time to complete an expected adjustment.

Upon the adjourned day it reported that the adjust-

ment had failed, and it then was heard as far as it

desired upon the merits of the application. It made

no objection to the jurisdiction of the court, but

tacitly acquiesced therein. Such conduct is clearly a

waiver of objection and a consent to the jurisdiction,

unless the defects therein so pertain to subject-matter

that they cannot be waived. Detroit Trust Co. v.

Pontiac Savings Bank (C. C. A., 6th Cir.), 196 Fed.

29, 32; Twin Lakes Co. v. Dohner (C. C. A., 6th

Cir.), 242 Fed. 399. The question, therefore, is:

With defendant's consent, under section 23(b), can

the trustee sue in a federal court to recover a debt

due the bankrupt, where the amount is more than

$3,000 but there is no diversity of citizenship?
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"By section 70(a) the trustee becomes vested, by

operation of law, with the entire title of the bank-

rupt to all his nonexempt property and rights of

action, and thereby undoubtedly acquires the right,

and under section 47 (section 9631) becomes charged

with the duty, to bring in his own name any action

which may be necessary to reduce to possession all

the bankrupt's property, including debts due to the

bankrupt. Under section 24(1) of the Judicial Code

(Comp. St., Sec. 991), the District Courts have juris-

diction of all civil suits which arise under the Con-

stitution or laws of the United States and where the

matter in controversy exceeds $3,000. Under these

provisions we cannot doubt that, if they alone were

to be considered, the District Court of that district

where the defendant might reside (or in certain

cases be found) would have jurisdiction of an action

by a trustee to recover a debt of more than $3,000

which had been due to the bankrupt. The action

would be one arising under the laws of the United

States, since the trustee would sue by virtue of a title

created by the bankruptcy law. The trustee must

allege and prove that valid proceedings were taken

under the Bankruptcy Act, leading to a valid adjudi-

cation whereby title passed, and that by valid pro-

ceedings under the Act he was chosen as trustee.

If the proof fails in any of these particulars the

suit fails. The suit is one step in the collection of

assets in the execution of the Bankruptcy Act. That

such a case would be one 'arising under the laws of

the United States' we think is the result of well-

settled principles. It will be observed that under

the constitutional limitations of the federal judicial

power (article 3, sec. 2), and with exceptions not

to this question important, Congress has no power

to confer jurisdiction on the inferior federal courts
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excepting as to suits which do so arise; and every

decision which upholds the right to sue in the federal

court by one who merely acquires title through the

operation of a federal law is therefore, by necessary

imphcation, a holding that such a suit 'arises under'

federal laws."

In the case at bar, Section 823 of the General Cor-

poration Law of California, makes officers and directors

of a California corporation liable for loans made to any

of its holding corporations or subsidiary corporations,

either directly or indirectly.

Section 824 interdicts withdrawal or distribution of any

of its assets among its shareholders except as provided in

the Corporations Code.

Sections 825 and 826 expressly vest a right of action

against the offenders in a receiver, liquidator or trustee

in bankruptcy for the benefit of the creditors of the

corporation or any of them.

We therefore submit that the foregoing Sixth Circuit

decisions are fully applicable to the case at bar.

Throughout appellants' brief, we are repeatedly criti-

cized for the crude or sometimes evasive draftsmanship

of our complaint. Although the writer of this brief has

been in bankruptcy practice for thirty years or more, and

has drawn many dozens of complaints involving causes

of action cognizable under Sections 67 and 70 of the

National Bankruptcy Act, he does not claim absolute

100% perfection in his knowledge and use of the English

language. A complaint, however, must be made to fit the

existing facts. If the facts are simple, for example, a

debtor placing a piece of property in the name of his

wife, with the intent to hinder, delay or defraud his
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creditors, the ensuing complaint would naturally be of

the utmost simplicity. However, where the scheme to

defraud involves intricate, preconceived ramifications, as

in the case at bar, the complaint, in order to fit the facts,

must necessarily be complex.

Such transactions as we have encountered here fre-

quently come before the courts, after bankruptcy, to be

unscrambled. After the trial in the lower court, the case

goes up on appeal and the opinion of the Appellate Court

frequently has to be read through several times in order

to properly comprehend the facts behind the legal prin-

ciples determined. We shall call the Court's attention to

one or two such cases in addition to the cases of Buffum

V. Barceloux Company and Brainard v. Cohn, which we

have heretofore cited as fair examples of attempts to be-

fuddle the Trustee's case by dissecting and analyzing

separately each segment of the case as a whole.

In Amundson v. Folsom, 219 Fed. 122, after outlining

a complex set of facts whereby dishonest persons in

South Dakota sought to place a bankrupt partnership's

assets and those of the individual partners beyond the

reach of creditors, the Court of Appeals for the Eighth

Circuit said:

"No useful purpose would be gained by reciting

the facts in greater detail or pointing out the infer-

ences reasonably to be drawn from specific facts es-

tablished. We think the evidence fairly sustains the

findings of the master and the confirmation of the

court. It is too narrow a view to regard each step

in the transaction separately and independently. It
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may be true as argued that creditors of a partner-

ship merely as such have not a lien on partnership

assets as distinguished from an equity in their ad-

ministration, or that the members of an insolvent firm

may lawfully sever their relation and one sell his

interest in the firm property to the other, or that a

debtor in failing circumstances can turn business

assets into exempt property and hold it, or that one

may lawfully purchase a stock of goods in bulk from

another, or, finally, that it is not in itself fraudulent

for an insolvent debtor merely to make a preferential

transfer or for his creditor to receive it. But all

such things, especially when in close consecutive as-

sociation, are to be considered with what else appears

in determining whether the result was the consum-

mation of a preconceived purpose to hinder, delay or

defraud creditors. ^ * * Transactions apparently in-

nocent when separately regarded may take on a dif-

ferent signification when seen in their true connec-

tion with others. And it is not always safe to

venture a prohibited course on a mosaic of sound

but unrelated rules of law."

In Dean v. Davis, 242 U. S. 248, the Supreme Court,

speaking through Justice Brandeis, said:

"The mortgage was not voidable as a preference

under Section 60b. Preference implies paying or

securing a pre-existing debt of the person preferred.

The mortgage was given to secure Dean for a sub-

stantially contemporary advance. The bank, not

Dean, was preferred. The use of Dean's money to

accomplish this purpose could not convert the trans-

action into a preferring of Dean, although he knew

of the debtor's insolvency. Mere circuity of arrange-

ment will not save a transfer which effects a prefer-
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ence from being invalid as such. (National Bank

V. National Herkimer County Bank, 225 U. S. 178,

184.) But a transfer to a third person is invalid

under this section as a preference only where that

person was acting on behalf of the creditor, as in

In re Beerman (D. C, Ga.), 112 Fed. 663, and

Walters v. Zimmerman (D. C, Ohio), 208 Fed. 62,

136 C. C. A. 409, 220 Fed. 805. Here Dean acted

on the debtor's behalf in providing the money and

taking up the notes.

"But under Section 67e the basis of invalidity is

much broader. It covers every transfer made by the

bankrupt 'within four months prior to the filing of

the petition, with the intent and purpose on his part

to hinder, delay or defraud his creditors, or any of

them' 'except as to purchasers in good faith and

for a present fair consideration.' * * * The fact that

the money advance is actually used to pay a debt

does not necessarily establish good faith. It is a

question of fact in each case what the intent was

with which the loan was sought and made."

Had these defendants been less abstruse in the complex

transactions whereby Poulsen & Nardon, Inc., was drained

of at least $687,272.93, which should have been applied

to the payment of its debts, our complaint would have

been much more simple and these appellants would not

have been put to the labor of dissecting it sentence by

sentence and asking this Court to tell them what the

complaint means or what the writer of this brief, and

draftsman of the complaint, meant when he attempted, to

the best of his limited abihty, to describe in the plaintiffs'

complaint the abstruse methods and devious paths through
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which these funds were channeled into the hands of the

defendants.

To attempt to dissect our complaint in an Appellate

Court is just about as reasonable as to inquire of it

whether there is anything dishonest in a farm to farm

salesman selling potato bug killer by the package to

farmers, in the winter or early spring, with an absolute

guarantee on the outside of each package that it could

not fail in its purpose if the directions enclosed therein

were followed. This guarantee was accompanied by a

direction not to open the package until ready for use.

Upon opening the same the defrauded farmers found

themselves possessed of two square blocks of wood, one

labeled "Block No. 1," and the other labeled ''Block No.

2," the directions reading: "Catch bugs and place on

Block No. 1. Strike a violent blow with Block No. 2.

Sure death to all bugs so treated."

We respectfully submit that the "tergiversations" in-

dulged in in our complaint (App. Br. p. 14) were not of

our making but were necessitated by these appellants' con-

duct long prior to bankruptcy. The jury trying the case

saw through the complicated scheme and unhesitatingly

found the issues against the defendants. No assignments

of error are before this Court as to the trial judge's

charge to the jury, which we submit was eminently fair

and lucid. The only question raised here is the question

of jurisdiction of the United States District Court over

this action. We submit that we have fully answered the
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objections made here to the lower Court's jurisdiction

and we would not have digressed from the academic ques-

tion of jurisdiction were it not for the fact that these

appellants have tried to create sympathy for themselves

by seeking now to try to pick our complaint to pieces

and portray themselves as being unable to understand

what we were driving at in our complaint.

We respectfully submit that the judgment of the Dis-

trict Court should be affirmed.
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